ST 99-0401-G L 12/27/1999 HOTEL OPERATORS TAX

This letter responds to a questionnaire. (This is a AL).

December 27, 1999

Dear XXXxX:

This letter is in response to your letter dated October 21, 1999. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 2 I1l. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

W have asked for witten advice from your agency regarding Tax issues
and we have either not received the response we were hoping for or no
response at all. Could you please help our efforts to obtain
informati on? The questionnaire that we have asked to be conpleted is
attached to this letter. W are asking pertinent questions related to
our industry. W need witten advice that we can rely on in our
compliance efforts. |If there is any expense associated wth obtaining
written advice to our request, please advise us.

This questionnaire has been sent to over 300 taxing jurisdictions and
we have been successful in obtaining a witten response from the
majority of those responding. W do not feel this is an unreasonable
request, and woul d appreciate any assi stance you can gi ve us.

In addition to the questionnaire, we would appreciate any brochures or
panphl ets you may have as it relates to the hospitality business.

Please call if there are any questions or if you need to discuss this
further. I can be reached at (901) 374-5310. Thank you for your
assistance in this matter.

The Departnent responded by letter dated June 15, 1999, see attached, to a
simlar inquiry of yours. That inquiry, as does this one, included a four-page

listing of nunmerous itens and requested that we review each listed item and
desi gnate whether or not each item was subject to tax, and if so, the type of
t ax. W are unable to respond to your questionnaire in the format presented.

However, we can provide you with the general principles concerning the applicable
t axes.

The Hotel Operators’ OCccupation Tax Act inmposes a tax upon persons engaged
in the business of renting, leasing or letting roonms in a hotel. See the
encl osed copy of 86 IIl. Adm Code 480.101. The Hotel Operators’ Cccupation Tax
applies to gross receipts received from a person who occupies a room or becones
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irrevocably liable to pay rent for the right to occupy a specific room or roons.
See Section 480.101(c)(1). Therefore, when a person becones |iable for paying a
charge to rent a room those gross receipts are subject to tax whether or not the
person shows up to occupy the room

The Hotel Operators’ Cccupation Tax is inmposed on receipts from renting
roonms for living quarters or for sleeping or housekeepi ng accommodati ons and does
not apply to receipts fromthe renting of roons for other purposes, such as for
use as display roons or sanple roons, as neeting roons, as offices or as private
dining roons. See Section 480.101(b)(1). Therefore, charges for the rental of a
banquet facility are not subject to the Hotel Operators’ Cccupation Tax.

Pl ease note that the Hotel Operators’ Cccupation Tax is a tax inposed upon
hotel operators and not hotel guests. The Hotel Operators’ COccupation Tax Act
all ows hotel operators to collect an amount from their customers that represents
rei mbursenment for the hotel operators’ tax liability. As a result, there is no
tax that is inmposed upon guests from which they can be exenpted. The fact that
t hese guests hold exenption identification nunbers issued by the Departnent does
not exenpt them fromrei nbursenent.

The only exenptions available to hotel operators are for rentals to
per manent residents and to certain diplomatic personnel. A permanent resident is
consi dered a person who occupies or has the right to occupy a room for at |east
30 consecutive days. See Section 480.101(a)(1). The exenption for rentals to
certain diplomatic personnel applies only to diplomatic personnel possessing
certain types of diplomatic tax exenption cards issued by the U S. Departnent of
State, Ofice of Foreign M ssions. See the enclosed copy of 86 Ill. Adm Code
Ch. I, Sec. 130 Illustration A

In general, the receipts charged by hotels as a result of their provision of
in-room novies are subject to the Hotel Operators’ OQCccupation Tax. It is the
Departnent’s position that in-room novies provided by hotel operators constitute
“services” or "accommopdations acconpanying the use and possession of the roonf
that are subject to tax. However, the Departnent is aware that there may exi st
situations in which third-party video conpanies, as opposed to the hote

operators, provide in-room novies directly to hotel guests. An exam nation of
all the facts and circunstances would have to be done in order for the Departnent
to determ ne whether this is the case in any particular situation. |In situations

where the Departnent finds that third-party video conpanies, rather than the
hotel operators, are actually providing the in-room novies directly to the hote
guests, the Hotel Operators’ Occupation Tax woul d not apply.

The Retailers’ Cccupation Tax inposes a tax upon persons engaged in the
business of selling at retail tangible personal property. 35 ILCS 120/2 (1996
State Bar Edition). The Use Tax Act inposes a tax upon the privilege of using in

this State tangi ble personal property purchased at retail from a retailer. 35
ILCS 105/3 (1996 State Bar Edition). Sales of food by hotels, whether in
restaurants, coffee shops, or catered functions are subject to Retailers’
Cccupation Tax. In addition, the purchaser of the food incurs a correspondi ng

Use Tax liability. Sales of itens through vending nmachines or gift shops of
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hotels are also subject to Retailers’ GCccupation Tax and Use Tax. VWhen
i ndi vi dual menbers  of exclusively charitable, religious or educat i onal
organi zati ons, or individual enployees of governnents or their agencies, purchase
meals or other tangible personal property from hotels, the hotels incur
Retailers’ Cccupation Tax liabilities. However, if governments, churches,
schools, or charities possess valid tax exenption identification nunbers issued
by the Departnent and the organization itself directly purchases nmeals in the
performance of some organizational function, such purchases could be made tax
free upon presentation of the Departnent-issued exenption nunbers.

Pl ease find enclosed a copy of 86 Ill. Adm Code 130.2070 concerning Sales
of Containers, Wapping and Packing Mterials and Related Products. As you can
see from the regul ati on, nonreusable tangi ble personal property sold to food and
beverage vendors, including persons engaged in the business of operating
restaurants, cafeterias or drive-ins, is a sale for resale when it is transferred
to custoners in the ordinary course of business as part of the sale of food or
beverages and is used to deliver, package, or consume food or beverages,
regardl ess of where consunption of the food or beverage occurs. See Section
130. 2070(b) (3). Exanples of such itens include, but are not limted to, paper and
plastic cups, plates, baskets, boxes, sleeves, buckets or other containers,
utensils, straws, placemats, napkins, doggie bags and wapping or packaging
materials that cannot be reused by the food or beverage vendor and which are
transferred to custoners as part of the sale of food or beverages. Such itens do
not include itens that are used by the food vendor in conducting his business and
that are not transferred to the custoner, including but not limted to, paper
products, serving trays, serving dishes, utensils or condinment bottles.

Wth regard to conplinentary food and beverages, persons who give
mer chandi se away to others are considered to be the end users of such itens being
gi ven away. As such, donors owe Use Tax on the donor’'s cost price of the
tangi bl e personal property that is transferred.

In addition, sales of itenms, such as towels, drinking cups, and soap, to
busi nesses, such as hotels and office buildings, for use in the businesses are
sal es subject to Retailers’ Cccupation Tax and Use Tax. See Theo. B. Robertson
Products Co. v. Nudelnman, 389 Ill. 281 (1945).

When persons or businesses purchase tangi ble personal property from vendors
that they will resell to purchasers, they may purchase such itens tax-free by
providing their vendors wth properly executed Certificates of Resale.
Certificates of Resale are valid if they contain the information set forth in 86
I11. Adm Code 130.1405. If such persons or businesses fail to provide
Certificates of Resale, the sales are presuned to not be for resale and sellers
would incur Retailers' Qccupation Tax and be required to collect the
corresponding Use Tax from purchasers. Pl ease note, however, that consumable
supplies used by hotels are subject to Use Tax.

CGenerally, proceeds from mandatory service charges separately stated on
custoners’ bills for the purchase and consunption of food and beverages are not
subject to tax, to the extent that the proceeds are in fact turned over as tips
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or as a substitute for tips to the enployees who participate directly in
preparing, serving, hosting or cleaning up the food or beverage function with
respect to which the service charge is inposed are not subject to tax. 35 ILCS
120/ 2-5(15).

Wth regard to equipnment rental, in Illinois, lessors of tangible personal
property under a true |ease, except for autompbiles |eased for terns of one year
or less, are considered to be the end users of the property to be |eased. See
the encl osed copies of 86 IlIl. Adm Code 130.220 and 130.2010. As the end users
of tangible personal property located in Illinois, lessors incur Use Tax on the
| essors' cost price of the property. Since |essors are considered the end users
of the property and have paid the Use Tax, no Retailers' GCccupation Tax is
i nposed upon the rental receipts and the |l essees incur no Use Tax liability for
the rental charges. In Illinois, a true |ease generally has no buy out provision
at the close of the lease. |If a buy out provision does exist, it nmust be a fair
mar ket val ue buy out option in order to maintain the character of the true | ease.

The alternative to a true lease is a conditional sale. In Illinois, a
conditional sale is wusually characterized by a nomnal purchase option at the
close of the lease term This type of transaction is considered a conditional
sale at the outset of the transaction making all receipts subject to Retailers’
Occupation Tax. See Section 130.2010. In this situation, |essors/retailers my
give Certificates of Resale to their suppliers for tangible personal property
transferred subject to a conditional sales agreenment. The |essors/retailers owe
Retail ers' CQCccupation Tax on any installnment paynments when they are received by
the lessors/retailers. The | essees/purchasers owe corresponding Use Tax on the
amount of the installnment paynents that are collected by the | essors/retailers.

Wth regard to laundry and dry cleaning services, under the Service

Cccupation Tax Act, servicenen are taxed on tangible personal property
transferred as an incident to sales of service. See the enclosed copy of 86 I11.
Adm Code 140. 101. The purchase of tangible personal property that is

transferred to the service custoner may result in either Service QOccupation Tax
liability or Use Tax liability for the servicenen depending upon which tax base
the servicenen choose to calculate their tax liability. The servicenen nmay
calculate their tax base in one of four ways: (1) separately stated selling price
of tangible personal property transferred incident to service; (2) 50% of the
servicenen's entire bill; (3) Service Cccupation Tax on the servicenmen's cost
price if the servicenen are registered de mnims servicenen; or (4) Use Tax on
the servicemen's cost price if the servicemen are de mnims and are not
otherwi se required to be registered under the Retailers' Cccupation Tax Act.

Using the first nmethod, servicenmen may separately state the selling price of
the tangi bl e personal property transferred incident to the sale of service. The
tax is based on the separately stated selling price of the tangi ble personal

property transferred. If the servicenmen do not wish to separately state the
selling price of the tangible personal property transferred, the servicenmen mnust
use 50% of the entire bill to the service custonmer as the tax base. Both of the

above nethods provide that in no event may the tax base be less than the
servicenen's cost price of the tangible personal property transferred.
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The third way servicenen may account for tax liability only applies to de
mnims servicenen who have either chosen to be registered or are required to be
regi stered because they incur Retailers' QOccupation Tax liability with respect to
a portion of their business. Servicenen may qualify as de mnims if they
determ ne that the annual aggregate cost price of tangible personal property
transferred incident to their sales of service is less than 35% of the
servi cenen's annual gross receipts from service transactions (75% in the case of
pharmaci sts and persons engaged in graphic arts production). This class of
registered de mnims servicemen is authorized to pay Service Cccupation Tax
(which includes |ocal taxes) based upon the cost price of tangible personal
property transferred incident to the sale of service. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide
suppliers with Certificates of Resale for the property transferred to service
cust omers.

The final method of determining tax liability may be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers'
Occupation Tax Act. Servicenmen may qualify as de mnims if the servicenen
determ ne that the annual aggregate cost price of tangible personal property
transferred incident to their sales of service is less than 35% of the
servi cenen's annual gross receipts from service transactions (75% in the case of
pharmaci sts and persons engaged in graphic arts production). Such de mnims
servicenen may pay Use Tax to their suppliers or may self-assess and remt Use
Tax to the Departnment when making purchases from unregistered out-of-State
suppliers. The servicenen are not authorized to collect "tax" fromtheir service
custoners nor are the servicenen liable for Service Cccupation Tax. |t should be
noted that servicenmen no |onger have the option of determ ning whether they are
de mnims using a transaction by transaction basis.

The Tel ecommuni cations Excise Tax Act, 35 ILCS 630/3 (1996 State Bar
Edition), inposes a tax upon the act or privilege of originating or receiving
intrastate or interstate tel econmunications by a person in this State at the rate
of 7% of the gross charges for such tel ecommuni cati ons purchased at retail froma
retailer by such person. \When hotels provide tel ephone and facsimle services to
guests, they are subject to the Tel ecommunications Excise Tax based upon gross
recei pts of such services. They are required to register as retailers of
tel ecomuni cations and collect and remt tax to the Departnent.

Oten, sales of tangible personal property upon cessation of a business are
not subject to Retailers' GCccupation Tax. This is generally the case when a
retailer's capital assets are sold. When the seller is not in the business of
selling such assets, such sales are considered to be exenpt occasional sales.
See 86 IIl. Adm Code 130.110, enclosed. When inventory is sold, it is often
sold to the new purchaser for resale purposes. See 86 I11l. Adm Code 130.1401
and 130. 1405.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at ww. revenue.state.il . us. If you have further
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guestions related to the Illinois sales tax |aws, please contact the Departnent's
Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



